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Opinion by Walters, Adm nistrative Tradenmark Judge:

On February 26, 2003, The Topline Corporation filed an
application to register the mark REPORT SEATTLE, in standard
character form on the Principal Register based on an
all egation of a bona fide intention to use the mark in
conmerce in connection with the identified goods. On
February 11, 2004, applicant filed a request to divide the
application into two applications. The parent application,

Serial No. 78217228, retained goods identified, as anended,
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as “nmen’s, wonen’s and children’s apparel, nanely, shirts,
pants, jeans, sweaters, skirts, dresses, suits, lingerie,
shorts, coats, jackets, and swi maear; fashion accessories,
nanmel y, hosiery, belts, hats, gloves and scarves.” The
child application, Serial No. 78975345, is for the sane
mar k, REPORT SEATTLE, for “footwear.” Each application

i ncludes a claimof applicant’s ownership of three

regi strations.?

The Trademark Exam ning Attorney has issued a final
refusal to register in each application under Section 2(d)
of the Trademark Act, 15 U S.C. 1052(d), on the ground that
applicant’s mark so resenbles the previously regi stered mark
REPORT COLLECTIQN, in standard character form for “clothing
and accessories, nanely shirts, polos, T-shirts,
sweatshirts, sweaters, cardigans, w nd resistant jackets,
coats, underwear, belts, socks,”? that, if used on or in
connection with applicant’s goods, it would be likely to

cause confusion or m stake or to decei ve.

! The three clained registrations on the Principal Register are No.
2169637 for “REPORT:” for “wonen's shoes,” No. 2377891 for “ONE ON 1 BY
REPORT: " for “women's and children's fashion shoes sold through shoe
stores and shoe departnents of departnent stores,” and No. 2681120 for

VVM

for “footwear.”

2 Registration No. 1957041 issued February 20, 1996, to Mdextil Inc.,
in International Cass 25; Section 8 & 15 affidavits accepted and
acknow edged; renewed. The registration includes a disclainer of
COLLECTION apart fromthe nmark as a whol e.
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Addi tionally, the Exam ning Attorney has issued a final
refusal to register in each application under Section 6 of
the Trademark Act, 15 U. S.C. 1056, on the ground that the
term SEATTLE i s geographically descriptive and nust be
di scl ai mred because applicant is |located in Bellevue,

Washi ngton, which is a suburb of Seattle.

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs and an oral hearing was
hel d. Because the appeals involve commpbn questions of |aw
and fact, we have decided themin a single opinion. W
affirmthe refusals to register.

Di scl ai mer Requi r enment

The Exam ning Attorney contends that the term SEATTLE
is primarily geographically descriptive because it is the
name of a place generally known to the public; that
Bel | evue, Washi ngton, the | ocation of applicant’s principal
offices, is within the Seattle netropolitan area® that,
applicant’s goods cone fromthe area naned in the mark and,
therefore, a goods/place association is presuned; and that
applicant’s argunent that SEATTLE evokes the feeling and
aesthetic of the Pacific Northwest, rather than primrily
i ndi cating a geographic location, is not established in the

record.

3 The Examining Attorney submitted excerpts fromtwo sources show ng

t hat Bel | evue, Washington, is |ocated on | ake Washi ngton opposite
Seattle; that the two cities are connected by a bridge; and that Bellvue
is a suburb of Seattle. The Colunbia Gazeteer of North Anerica, 2000.
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Appl i cant contends that the neaning of its entire mark
is not primarily geographic; that the significance of
SEATTLE in applicant’s mark i s not geographic; that the fact
that applicant’s “principal offices are near Seattle does
not mandate a finding that a goods/place association should
be presuned” (Brief, p. 8); and that prospective consuners
w Il not believe that Seattle is the geographic origin of
applicant’s identified clothing.

Wi | e applicant contends that its mark as a whole is
not geographically descriptive, that is not the issue before
us. The disclainer refusal concerns the geographic
descriptiveness of the term SEATTLE in the context of the
mark as a whole. The test is whether (i) the termin the
mar k sought to be registered is the nane of a place known
generally to the public, and whether (ii) the public would
make a goods/ pl ace association, that is, believe that the
goods or services for which the mark i s sought to be
regi stered originate in that place. See, e.g., University
Book Store v. University of Wsconsin Board of Regents, 33
USP2d 1385, 1402 (TTAB 1994); and In re California Pizza
Kitchen, Inc., 10 USPQd 1704 (TTAB 1988), citing In re
Soci ete Ceneral e des Eaux Mnerals de Vittel S. A, 824 F.2d
957, 3 USPQ2d 1450 (Fed. Cir. 1987). See also In re JT
Tobacconi sts, 59 USPQ2d 1080 (TTAB 2001). |If the goods do

in fact emanate fromthe place nanmed in the mark, the
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goods/ pl ace associ ation can be presuned. 1In re Carolina
Apparel , 48 USPQ@d 1542 (TTAB 1998).

In this case, applicant’s principal offices are in
Bel | evue, Washi ngton. Because Bellevue is a close,
connected suburb of Seattle, it is reasonable to view
Bel | evue as part of the Seattle netropolitan area.

Appl i cant does not dispute that its goods conme fromthis
area. There is no question that Seattle is a generally-
known geographi cal |ocation and that, in view of the facts
and the rel evant case |aw, we can presune a goods/pl ace
associ ation. Applicant has presented absolutely no evidence
in support of its contention that, in the context of its
mar k, the term SEATTLE woul d have a non-geographic
significance, nor is such a conclusion evident. Therefore,
we find that the term SEATTLE in applicant’s mark, REPORT
SEATTLE, is primarily geographically descriptive and that
the Exam ning Attorney’s requirenent for a disclainer is
appropri ate.

Li kel i hood of Confusion

The Exam ning Attorney contends that the nmarks are
confusingly simlar because both marks contain the identical
dom nant term REPORT; that the additional termin the
regi stered mark, COLLECTIQN, is nerely descriptive and has
been disclainmed and the additional termin applicant’s mark,

SEATTLE, is primarily geographically descriptive; and that
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the al |l eged coexi stence and | ack of actual confusion is not
per suasi ve because the record contains no evidence
pertaining to the nature and extent of use by applicant and
regi strant.* Regarding the goods, the Exami ning Attorney
argues that the parent application herein and the cited
registration include identical and related clothing itens.
Regarding the child application, the Exam ning Attorney
argues that previous decisions have held that the types of
apparel in the cited registration and footwear are rel ated;
that the purchasers and channels of trade of the respective
products are the sane; and that evidence submtted by the
Exam ning Attorney in the formof excerpts fromlnternet
websites and third-party registrations supports the
concl usion that such goods “are commonly marketed in the
sane channels of trade through use of a single mark” (Seri al
No. 78975345 Brief, p. 6).

Appl i cant contends that its “REPORT nmarks have
coexisted with the cited Registrant’s mark in the
mar ket pl ace for over 11 years w thout confusion” (Serial No.
78217228 Brief, p. 3); that the marks have coexi sted on the
regi ster since 1998; that “Applicant’s coexisting REPORT
mar ks do not contain the distinctive term SEATTLE i ncl uded

in the present application, further anplifying the | ack of

4 The Examining Attorney objects to considering argunents based on
applicant’s other registrations because copies of the registrations were
not submitted. This objection is discussed infra.
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potential confusion between REPORT SEATTLE and REPORT
COLLECTION' (id.); and that the marks, viewed in their
entireties, are different in pronunciation and conmerci al
i npression. Regarding its parent application, applicant
concedes that “both marks are used in association with
clothing,” but argues that “there is no per se rule that
simlar marks used for clothing are likely to cause
confusion” (Serial No. 78217228 Brief, p. 6).° Regarding
its child application, applicant contends that it has prior
use of its mark in connection with footwear as well as an
i ncontestabl e registration for a REPORT nmark for footwear.®
Qur determ nation under Section 2(d) is based on an
analysis of all of the probative facts in evidence that are
relevant to the factors bearing on the Iikelihood of
confusion issue. See Inre E. |I. du Pont de Nenours & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See also, In re
Maj estic Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQRd
1201 (Fed. G r. 2003). 1In considering the evidence of

record on these factors, we keep in mnd that “[t]he

> Applicant has misstated the “rule,” which is that there is no per se
rule that goods are related sinmply because the goods are in the sane
general category, in this case, clothing. To consider whether goods are
rel ated, we nmust consider the record in each case. Then, based on the
entire record and all relevant factors, we will determ ne whether a

i kelihood of confusion exists.

5 Wth respect to this argunment, the Examining Attorney contends that
applicant’s prior use and registration are irrelevant in this ex parte
appeal ; and, noreover, that the mark and goods in applicant’s

i ncontestable registration are different fromthe mark and goods in this
application.
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fundanental inquiry nmandated by Section 2(d) goes to the
cunul ative effect of differences in the essential
characteristics of the goods and differences in the marks.”
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24, 29 (CCPA 1976); In re D xie Restaurants
Inc., 105 F.3d 1405, 41 USPQ@d 1531 (Fed. G r. 1997); and In
re Azteca Restaurant Enterprises, Inc., 50 USPQd 1209 (TTAB
1999) and the cases cited therein. The factors deened
pertinent in this proceeding are di scussed bel ow.

We turn, first, to a determ nation of whether
applicant’s mark and the registered mark, when viewed in
their entireties, are simlar in terns of appearance, sound,
connotation and commercial inpression. The test is not
whet her the marks can be distingui shed when subjected to a
si de-by-si de conparison, but rather whether the marks are
sufficiently simlar in terns of their overall conmerci al
i npressions that confusion as to the source of the goods or
services offered under the respective marks is likely to
result. The focus is on the recollection of the average
purchaser, who normally retains a general rather than a
specific inpression of trademarks. See Sealed Air Corp. v.
Scott Paper Co., 190 USPQ 106 (TTAB 1975).

Furt hernore, although the marks at issue nust be
considered in their entireties, it is well settled that one

feature of a mark may be nore significant than another, and
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it is not inproper to give nore weight to this dom nant
feature in determning the conmercial inpression created by
the mark. See In re National Data Corp., 753 F.2d 1056, 224
USPQ 749 (Fed. Cir. 1985). In this regard, we find that the
word REPORT is the dom nant feature in the comerci al

i npression created by each of the marks at issue. It is the
first word in each mark; it would appear to be an arbitrary
termin connection with applicant’s and regi strant’s goods;
and the words SEATTLE and COLLECTION in the respective nmarks
are descriptive and, thus, contribute relatively less to the
comercial inpressions of the respective marks. In terns of
appear ance, sound, connotation and overall commerci al
inpression, we find that the simlarity between the nmarks
that results fromthe presence of the word REPORT in both
mar ks outwei ghs the points of dissimlarity between the
marks. Viewing the marks in their entireties, we find that
they are sufficiently simlar that, if used to identify the
sane or rel ated goods, confusion as to source would be
likely.

Turning to consider the goods involved in this case, we
note that the question of |ikelihood of confusion nust be
determ ned based on an analysis of the goods recited in
applicant’s application vis-a-vis the goods recited in the
regi stration, rather than what the evidence shows the goods

actually are. Canadian Inperial Bank v. Wlls Fargo Bank,
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811 F.2d 1490, 1 USPQ2d 1813, 1815 (Fed. Cir. 1987). See
al so, Octocom Systens, Inc. v. Houston Conputer Services,
Inc., 918 F.2d 937, 16 USPQ2d 1783 (Fed. Cir. 1992); and The
Chicago Corp. v. North American Chicago Corp., 20 USPQd
1715 (TTAB 1991). Further, it is a general rule that goods
or services need not be identical or even conpetitive in
order to support a finding of |ikelihood of confusion.
Rather, it is enough that goods or services are related in
sone manner or that sonme circunstances surrounding their
mar keting are such that they would be likely to be seen by
t he sanme persons under circunstances which could give rise,
because of the marks used therewith, to a m staken belief
that they originate fromor are in sone way associated with
the sanme producer or that there is an association between
t he producers of the goods or services. Inre Melville
Corp., 18 USPQ@d 1386 (TTAB 1991), and cases cited therein.
Several of the itens of clothing identified in the
parent application are identical to several of the clothing
itens identified in the cited registrations, i.e., nen's
shirts, sweaters, coats, jackets’ and belts. Thus, there is
no need to consider whether or to what extent the other
goods recited in the parent application are related to the

goods in the cited registration. |If confusion is |likely

" Registrant’s “wind resistant jackets” are enconpassed by applicant’s
“jackets.”

10
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wWth respect to any of the goods in a class, a refusal of
regi stration nust be affirmed. Tuxedo Monopoly, Inc. v.
General MIls Fun G oup, 648 F.2d 1335, 209 USPQ 986 (CCPA
1981). Regarding the child application, the foll ow ng
excerpts, submtted by the Exam ning Attorney, fromlnternet
websites show footwear marketed closely with the various
clothing itens identified in the cited registration:

www. ei senber gandei senberg.com - a website offering

men’ s formal wear has a category entitled “shirts,

ties, shoes & accessories”;

www. st uddeddesi gns.com - a website offering

vari ous gem studded itens has a category entitled

“shoes/ T-shirts”;

www. deal cl oset.com - a website with a page

entitled “Tomy Bahama Cat al ogue,” includes the

followng text — “The Deal Cl oset staff |ove Tommy

Bahama. They provide top quality casual cl ot hing.

Qur silk Hawaiian print shirts always get noticed.

The catal ogue al so sells regular shirts, jeans,

| oose shorts, canpshirts, silk/cotton blend polo

shirts, and sweatshirts. [If you want to | ook

great wearing casual clothing this is absolutely

the brand to buy. ...\ recently discovered a great

source for Tommy Bahama shoes.”
The Exam ning Attorney also submtted copies of el even
third-party registrations, all based on use in commerce,
that in each instance include both the nmen’s clothing itens
identified in the cited registration and “footwear” in
connection wth the sanme marks. Moreover, because the
parent application evidences applicant’s intent to broaden
its line of products fromfootwear, identified inits

existing registrations, to include clothing itens,

11
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applicant’s own intentions are evidence that such itens may
emanate fromthe sane source and be identified by the sane
mark. We find that applicant’s broadly identified
“footwear” in its child application is sufficiently related
to the nen’s clothing itens identified in the cited
registration that, if identified by confusingly simlar

mar ks, confusion as to source is |ikely.

To the extent that both applicant’s and registrant’s
goods are identical and there are no limtations on the
channel s of trade or class of purchasers, there are no
legally relevant differences in the channels of trade and
cl ass of purchasers. Octocom Systens Inc. v. Houston
Conputers Services Inc., 16 USPQ2d 1783, (Fed G r. 1990).
See also Schieffelin & Co. v. Ml son Conpanies Ltd., 9
UsP2d 2069, 2073 (TTAB 1989).

Therefore, particularly in view of the substanti al
simlarity in the comercial inpressions of applicant’s
mar k, REPORT SEATTLE, and registrant’s mark, REPORT
COLLECTION, and the fact that the sane and rel ated goods,
trade channels and cl ass of purchasers are involved in each
of the applications herein, the contenporaneous use of the
marks on the identified goods is likely to cause confusion
as to the source or sponsorship of such goods.

We are not convinced otherw se by applicant’s argunents

regardi ng the coexistence on the Register of its three

12
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subsisting registrations and the cited registration.® The
mar ks contain matter not present in this application, and do
not include SEATTLE, so they are of little value to our
determ nation. The Board nust deci de these cases now before
us on their merits. 1In re Nett Designs, Inc., 236 F.3d
1339, 57 USPQ2d 1564 (Fed. Cir. 2001) (“Even if some prior
regi strations had sonme characteristics simlar to Nett
Design’s application, the PTO s allowance of such prior

regi strations does not bind the Board or this Court.”). See
also, In re Owens-Corning Fiberglass Corp., 774 F.2d 1116,
227 USPQ 417 (Fed. Cir. 1985).

Wth regard to applicant’s assertion that it is aware
of no instances of actual confusion occurring as a result of
the al l eged cont enporaneous use of the marks of applicant
and registrant, we note that, not only is there no evidence
or allegation of use in either intent-to-use application or
in this proceeding, but the absence or presence of actual
confusion is of little probative value where we have little
evi dence pertaining to the nature and extent of the use by
registrant. Moreover, the test under Section 2(d) is not
actual confusion but |ikelihood of confusion. See, In re
Kangaroos U. S. A, 223 USPQ 1025 (TTAB 1984); and In re

General Mtors Corp., 23 USPQ@d 1465 (TTAB 1992).

8 In view of applicant’s claimof ownership of these registrations and
t he Exami ning Attorney’'s acceptance of this claim the Exam ning

13
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Deci sion: The refusals under Section 6 and Secti on

2(d) of the Act are both affirnmed in each application.

attorney’s objection to considering these registrations herein is not
wel | -t aken.

14



